C DEPARTMENT OF HEALTH & HUMAN SERVICES Public Health Service

Indian MHeatth Service
Rockville MD 20857

i DEC 21 lod

TO: Acting Associate Director
Office of Tribal Self-Governance

; FROM: Chief
Legal Liaison and Policy Review Branch

SUBJECT:  Proposed Funding Procedure for IPA’s to Tribes with Compacts

You requested DLR's views concerning the avthority to allow IHS to adopt a new procedure
regarding the funding of Federal personnel, supplies, etc. for tribes with Indian Health
Service (JHS) compacts. Specifically, under the proposed procedure the entire amount of
tunds identified for the programs under the Annual Funding Agreement (AFA) would he
obligated and made available to the tribe without any deduction and retention by the 1HS for
the cost of such assigned Federal personnel, supplies, etc. During the term of the AFA the
tribe would make periodic payments to the IHS, possibly in advance, 1o reimburse the cost of
salanes, supplies, and other services.

You recognized in your memorandum that in order for this procedure to be feasible payments
: received by the IHS would have to be credited to the account of the 1HS and available for

cxpenditure by the THS.

You aske! how to proceed with a legistative initiative if necessary to implement this
proposed procedure.

Our research indicates that authority already exists to implement the proposal in part. We
have already provided you with a copy of 5 USC 3373, titled Assignment of employees to
State or local governments.  Subsection (b) of 3373 states:

(b) The assignment of an employee of a Federal agency either on detail
or on leave without pay to a State or local government under this

: - subchapter may be made with or without reimbursement by the State or
H local government for the travel and transporiation expenses (o or from
the place of assignment and for the pay, or supplemenial pay. or a parl
thereof, of the employee during assignment. Any reimbursements shall
be credited to the appropriation of the Federal agency used for paying
the travel and transportation expenses or pay.




Section 3371, (2) defines "local government” to include any Indian Tribe, band, nation, or
other organized group or community, including any Alaska Native village which is federally
recognized and also includes any tribal organization a defined in section 4 of the Indian Self-
Determunation and Education Assistance Act.

Section 3373, therefore, authorizes the assignment of an employee of a Federal agency with
reimbursement by the recognized tribe, band, or nation or any tribal organization meeting the
above definition for the travel and transportation expenses to and from the place of
assignment and for the pay or supplemental pay of the employee. However, only travel and
pay have such authority. This proposed procedure is not authorized for supplies or other
items, that you mentioned in our discussions.

The reimbursements would be credited to the IHS appropriation.

In order to expand this authority beyond pay and travel you would need to proceed with a
legislative initiative. Mike Mahsetky, the Chief of the Legislative Branch, can help you with
developing a legislative initiative. '

The statute provides discretionary authority so the THS is not obligated to adopt this
procedure but may choose to do so as a policy decision. However, there may be serious
policy concerns with such an approach. As you know the Direclor of the Division of
Resource Management, Jim Dunnick, was consulted regarding your question. He agrees
with our analysis. However, he raised a number of technical administrative problems that
could occur if the proposed procedure was implemented. You may wish to address his
concerns directly with him before implementing the proposed policy. Other offices may have
sunilar concerns.

It we can be of further assistance please let us know.

-

Richard G. Price
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§8351 GOVERNMENT ORGANIZATION AND EMPLOYEES

18251, Preferencs oligibles; tranefer; physical
qualifications; walver

Io detarmining qualifications of a preference
sligible for transfer to anothser position i the computi-
tive sarvics, an Executive agency, or the ment
of the District of Columbia, the Office of Personnel
Mansgement or other examinling agency shall walvewe

l)nqulra:nmuuumhdght.mdmight.
unless the requirement is sesential to the performance
of tha duties of the position; end

(apb:ﬁulnqnlmmulﬁlnthoophionoﬂhc\

Oﬁuorutbummln.{ngmnq.mumﬂdcﬂa; .

motmmmdaﬁoa of an “h,oquib:dhphnidm. %‘i.

prefarance eligfble Is physi ) riorm offi-

clantly the duties of the position. pers,

Mlocﬁonddunotappbbnlppoiamwntw

ulred by Congreas to be confirmed by, or made withy
advics and consest of, the Seaate.

§3852. Preference iu trazsfers for employees
making certain disclosures

(8) Subject to the provisioas of subsections (d) and
{e), In Alling & position within agy Executive ngency,
tblhad_oflud:uenqwﬁnpmfemhw
smplayed of wush ngensy, or may other Ezscutive agen.

ton; .
(2) suck employee is eligible Ror appolntment to
wuch position; and
A3) the Merit Bystamg Protactisa Beard makes o
detarmination under the provisions of chapter 12 that
a prohibited parsonne] sction described undar section
3302(bX8) was takan against sach am&lwee.
(b} Au smployse who mests the conditions
under subsection (aX1), (2}, und (3) may
voluntarily apply for & transfer & & podition, as
described in sabssction (o), within the Bxacutive agea-

¢ smploying such amployes or any othar Exseutive

(&) If an employse gppliss for & transfar under the
mwammmmm%m
mwects such application, the selacting official -sball
pmﬁethampﬁfeﬂthawﬂdunp&ﬁnﬁoadﬂa
md: fort%eo:jm' within 30 dayx aftar receiving
n

(d) An emplayes whoss application for tranafer is
w-ddmdu-tha-pnwhiouofmhmﬁonmm
requont the hesd of suth ageccy to review the rejec.
ton. Buch request for review shall be submittad to the
Mdmﬂmmmmm loyes

5
|

Morlt Bystemgs Protection Board that &
pruhlhitodp-muduﬁonuducﬂqumduuﬁon
2302(LX8) was taken against such employes: and

{3) no later than 13 mﬁnnﬂuluehad-mm' ing.
. oa i made by the Merlt Systams Protaction Board.
& "(0 Nw;thmdlngtgz:{mﬂz:im of n':bucuun
a), oo re ven smplo
plying lh:?fﬂ’;:{?ef ;um ) {th mpzt.
@ gutu-um ¢ e (as da ondar wectlo
2108(3)) applying for the same position. "
(Added by P.L. 101-18, §5(a), Apr. 10, 1989, 103 Star
22, o July 5, 1589)

SUBCHAPTER V—PROMOTION

laael.u!’ronutlon; competitive service; ex.
' o

Axn indlvidua! may bs promoted in the competitive
servics only if be hay pasved an sxamination or Iy

spacifically sxcepted from sxamination under sectiog
830‘20!'!!& tithe. This section doas bot take from the

Prusident any authority conferred by section 8301 of
this title that is conalsteat with the provisions of thia
titls governiog the wapetitive service.

ISS:AL Promotion; effect ::d Incentive cwcr?
agency, la quall sclecting an em,
hrmmmuw:mm lnefnoru:
aeward under 45 of this titls. For the purposs
of this eection, i<y” and “employes” have the
mexnings givan them by section 4501 of this title.

-
#3383, Preference eligibles; promotion; physioal

qualifications; walver
In detarmining qualifications of a preferance
eligible for to another position in the com-

itive sarvics, as Executive , or the govern.
%:é; ofdﬂ;; District of C:éfnﬁ the Offics of
an ¢ or other examining
e 0 a5, bt v
B we
unlwtbcrqummmmeﬁialuthaperfbmmu '
“%dpwuﬁ“;{mmlm?cdhm lnion ef the
1] oplaion
e or dhuwuency. after considering
brefounes ahciol b e e Parvcia, the
preferencs & ically able to rm effi.
ciently the duties of the position.
This section does 8ot &pply to an sppointment re- -
ulred by Congress to be confirmed by, or made with .
advioe and consent of, tha Senate.

$3804 (Repealed)
SUBCHAPTER VI—ASSIGNMENTS TO AND
, FROM BTATES
13371, Definiticns
For the purposs of this subcheptar—

(1) “Btats” maang- '
(A) & Btate of the Unftad States, the District of
Columbia, the

L

Btates as defined in subparagra
g'-ﬁphwuh!‘od«d-suu authority or instrumen-
ocal foverument” meany—
{A) any political subdivision, lostrumentality, or .
authority of & State or States as definsd in sub-
paragraph (A) of paragraph (1

5-72 O RRFLLNEY w
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GOVERNMENT ORGANIZATION AND EMPLOYEES

(B} any general or apacia] pose cyofsucha
‘p:udl.lal subdivision, w;uenullt;.‘:.; suthority;

{C) any Indian tribe, band, nation, or other or-
red group or uommuni'z, including any Alaska
ative village as defined in the Alaska Native Clalms
oligib! F"iﬂ‘.“,‘i&fﬁ" alhery i:ﬂm ided
e forthe s programs and se provided
by the United States to Indians becauss of thelr status
as Indiase and includes any tribal organization as
defined in section 4 of the Indian Self-Dstarminatiog
aod Education Assletance Act (25 USCU 4560b);

(3) “Federa! agency” means ap Executive agancy,
mllitary department, s court of the Unitad States, the
Administrative Office of the United States Courta, the
leng’?;&; 3, the Bolanie Garden, the Govern.
ment Printing Offiss, the Congrassional Budget Of
fies, the United States Postal Service, the Postal Rate
Complssion, the Offica of the Architect of the Caplta),
the OfTica of Tachnology Assessment, and yuch other
simlier sgeocies of the legislative snd Judicial
branches as determined appropriate by the Offica of
Pervonnel Management; and

{4) “other orgunization”® mesny—

{A) u paticnal, regional, State-wide, area-wids, or
metropolitan organization representing mamber
State or loca! governmenta:

{B) &n nssociation of Stata or foca! public officials;
or

(C) & nonprofit organization which has as one of ita
Principal functions the offering of professional ad-
visory, resstreh, educationel, or development serv.
ices, or related services, to goveramente or
wniversltias concerned with public management.
(Amendad by P.L. 100472, title Ji, $2030), Oct. 8,
1988, 102 Stat. 2290; P.L. 101-30l, §2(c), May 24,
1980, 204 Star. 207) :

§3372. Geaeral provisions

() On request from or with the esneurrence of a
Btate or local povernment, and with the consent of the
employee concerned, the head of a Fadara! agency may
arrange for the gasignmant of—

(1) &n employas of his agancy, other than a pon-
fareer appointae, limitad term appolutee, or limited
@mergency appointee (ar such tarms are defined in
section 3132(a) of this title) In the Senior Executive

ice and an employee in & position which has been
mrpud from the competitive sarvice by reason of its
confidentlal, policydetermining, policy-making, or
Policy-advocating character, to a State or Jocal govern-
Jment; and

(2) an employee of a State or local goveromant ta
his agency;
for work of mutual concern to his ageney and the State
or local government that he detarminas will be bene-
ficial to gem:m pericd of an assipnment under this

Subchaptar may not exceed two. years. However, the

head of & Federal agency may extend the period of
assignmant for not more than two sdditional years. In
*hu case of asslgnments made to Indian tribes or tribal

. 'Ymiutkm as defined in section 3371(2XC) of this
su

pler,® the head of an executive sgency may
extend the period of assignment for any pariod of time
whare jt is determined that thia will continue to
Beneflt both the executive agency and the Indian tribe
or tribal organization. If the astigned employee fails
% complote the period of assiznmment and there is
another employee willing and available w do o, the

§3373

Gn-cug may assign the employee o completa the
assigninent and may executs ab sgreement -
vuhthehibdor:niuumwlthmpxtuﬂnn-
That agreemant provide for

8 different pariod of mssignment as may be agreed o
bg:lu Secretary and the tribal orgacizstion,

*So in original, FProbably should be “title, "

(b) This subchaptar is authority for and applies to
the asigument of= . :

(1) 52 employes of a Federal agency w an Lnstitu-
tlon of higher education;

(2} an m:’l:{oe of an institutiog of highar aduca.
tion o a Fedarsl sgency; -

(%) aa scployee of & Pederal sgency to any other
organixation; and -

{4} s0 employes of an other organizstion to a
Federal agency. o

(€X1) An employee of & Fadara! agency may be
assigned onder this subchapter ooly If the employes
agress, as 8 condition of accepting an assigoment
under this subchaptar, to sarve i the eivil service
upon ths completion of the ansignment for & period
equal 2 the langth of the assipnment.

(2) Each agreement required under paragraph {1)
of this subsection shall provide that in the svept the
employse falls to carry out the agreemaent (except for
good and sufficiant reason, a3 detarmined by the head
of the Federn! a[‘e.ney from which assigned) the
employes shall be Liable to the United States for pay-
ment of all expenses (excluding salary) of the as5ign.
ment. The amount shall be treatsd ax a debt due the
United States, .

(d) Whers the amployee is sssigned o a tribal
organizstion, the employee shall be eligible for promo-
tions, periodic step-increasss, sdditicnal step-in-
ersases, merit pay, and cash awards, ay defined in
chaptars 52 and 54 of this titls, on the same bayis as
other Federa] employees,

(Amandad by P.L. §00-472, §203(p, Oct. 8, 1988, 102
Stat. 2250,

13378, Assignment ofemployees to State or locat—
governments .

() An employee of a Feders! agency assigned to &
Stats or goverument under this subchapter is
desmad, dm;i:]f the asmsignmaent, to be either—

(1) oo detail to & regular work assignment in his

agency; or
(2) on leave wAthout pay from his position {n the
agency.
An smployee assigned either on detat] or on leave
without pay remains an employee of hig agency. The
Fedaral Tort Clajms Act and any other Federsl tort
iability statute |p£ly to 38 eruployee 5o asalpned. The
Supsrvision of the duties of an employee on detall may
be governed by agreement between the Fedaral ageney
aad the State dr local governmant concerned. . —
(b) The assignmant of ap employee of & Federa] -
agency either on detall or on leave without pay to a
State or Jocal government under this subchaptar may
be mads with or without reimbursement te
or local government for the trave! and tranaportation
expenses 1o or from the place of assignment and fog,
the pay, or supplemantal psy, or e part thereof, of the
employee during assigoment. Any relmburgementa
shall eredite! o the appropriation of the Federal
agency used for paying the travel and transportstion
axpanses or pay.
\ (¢} For any employee s0 assigned and op laava

wurlthaies maa
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